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Title  49 — ^Transportation 

CHAPTER  II — FEDERAL  RAILROAD  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  TRANS¬ 
PORTATION 

I  Docket  No.  RSSP-2.  Notice  2] 

PART  212— STATE  PARTICIPATION 
REGULATIONS 

On  June  26,  1975  the  F^eral  Railroad 
Administration  (FRA)  published  in  the 
Federal  Register  (40  FR  27042)  a  notice 
of  proposed  rulemaking  to  revise  and 
amend  Part  212  of  Title  49  of  the  Code 
of  Federal  Regulations,  State  Participa¬ 
tion.  This  notice  was  intended  to  consoli¬ 
date  and  revise  existing  Part  212  criteria 
which  a  State  agency  must  meet  in  sub¬ 
mitting  a  certification  or  in  applying  for 
an  agreement  to  assist  the  FRA  in  inves¬ 
tigative  and  surveillance  activities  pre¬ 
scribed  by  the  Federal  Railroad  Admin¬ 
istrator  (the  Administrator)  as  necessary 
for  the  enforcement  by  him  of  rules,  reg¬ 
ulations,  orders  and  standards  issued 
under  the  authority  of  the  Federal  Rail¬ 
road  Safety  Act  of  1970  (the  Act)  (84 
Stat  971,  45  U.S.C.  421  et  seq.) .  In  addi¬ 
tion,  the  notice  included  a  proposal  to 
amend  Part  212  by  the  addition  of  a  new 
Subpart  D  to  prescribe  requirements  for 
a  State  agency  to  carry  out  investigative 
and  surveillance  activities  by  certifica¬ 
tion  or  agreement  with  respect  to  the 
safety  inspection  required  by  the  Rail¬ 
road  Freight  Car  Safety  Standards  (49 
CFR  215). 

Interested  persons  were  invited  to  par¬ 
ticipate  in  this  rulemaking  proceeding  by 
submitting  written  comments  before  Au¬ 
gust  15, 1975.  The  interest  and  comments 
expressed  by  all  participants  are  appre¬ 
ciated  by  the  FRA.  After  considering  all 
of  the  comments,  FRA  has  decided  to 
adopt  the  proposed  rules  with  a  number 
of  changes  suggested  by  the  commenters. 
These  changes  are  discussed  below  by  in¬ 
dividual  sections. 

Section  212.3  Definitions.  In  setting 
forth  the  definition  of  “man-year  of  in¬ 
spection  effort”  the  FRA  attempted  to 
establish  the  yardstick  for  measuring  the 
level  of  effort  which  would  be  required  of 
a  participating  State  agency.  Several 
commenters  stated  that  this  concept  of  a 
“man-year”  was  a  vital  part  of  the  cal¬ 
culation  of  the  Federal  share  of  program 
funding.  These  commenters  questioned 
whether  the  definition  of  days  of  “inves¬ 
tigative  and  surveillance  activities” 
would  limit  reimbursement  to  actual  days 
of  in-the-field  inspection.  It  is  not  the 
intent  of  the  FRA  to  Interpret  this  defi¬ 
nition  so  restrictively.  The  activities  re¬ 
ferred  to  include  all  those  related  to  the 
carrying  out  of  the  investigative  and 
surveillance  duties,  including  complaint 
activities,  accident  investigations,  non¬ 
complaint  generated  violation  work, 
training,  travel  and  special  projects,  all 
as  they  relate  to  investigative  and  sur- 
veillance.activities. 

There  were  also  questions  as  to 
whether  the  Federal  share  would  Include 
the  cost  of  paid  holidays,  vacation  and 
sick  leave.  All  of  these  are  allowable 
costs  which  may  be  included  in  calcu¬ 


lating  an  employee’s  salary  for  piurposes 
of  determining  the  Federal  share.  Where 
an  employee  works  part-time  on  the 
State  Participation  Program  all  costs 
associated  with  salary,  paid  holidasrs,  va¬ 
cation  and  sick  leave  should  be  pro¬ 
rated  for  that  percentage  of  the  em¬ 
ployees  total  time  which  is  dedicated  to 
the  Federal-State  program.  A  slight  edi¬ 
torial  change  has  been  made  in  §  212.3(e) 
to  reflect  this  broader  scope  of  “man- 
days  of  investigative  and  surveillance 
activities”. 

Section  212.11  Filing  of  certification, 
agreement,  and  payment  application. 
This  section  has  been  amended  to  re¬ 
quire  the  submission  of  certification, 
agreement  and  funding  applications  to 
the  appropriate  program  office,  the  Of¬ 
fice  of  Federal  Assistance,  rather  than 
the  Docket  Clerk. 

One  commenter  suggested  alternate 
terminology  for  use  in  this  section  and  in 
§§  212.13  and  212.17.  Since  the  informa¬ 
tion  now  called  for  in  each  of  these  fil¬ 
ings  is  intended  to  document  the  capa¬ 
bility  of  the  State  to  carry  out  the  inves¬ 
tigative  and  surveillance  activities,  this 
commenter  suggests  this  and  the  other 
cited  sections  be  changed  to  refer  to  cer¬ 
tification  “documentation”  and  agree¬ 
ment  “dociunentation”.  We  agree  that 
this  terminology  is  more  accurate  and 
descriptive  than  the  word  “report”,  and 
have  so  revised  the  final  rule.  This  same 
commenter  also  suggested  new  termi¬ 
nology  to  replace  the  present  term  “pay¬ 
ment  agreement”.  In  as  much  as  this 
document  results  in  obligation  of  a  cer¬ 
tain  level  of  Federal  fvmding  in  support 
of  a  State’s  program  rather  than  the  ac¬ 
tual  transfer  of  money  as  a  Federal 
“payment”,  this  commenter  felt  the 
term  “payment  agreement”  to  be  inap¬ 
propriate.  We  believe  this  comment  has 
merit  and  have  revised  the  final  rule  in 
all  appropriate  sections  to  refer  to  a 
“funding  application”. 

Another  commenter  inquired  as  to  the 
possibility  of  a  State  receiving  payment 
for  investigative  and  surveillance  activi¬ 
ties  conducted  after  a  certification  has 
been  approved  or  an  agreement  executed 
and  before  a  funding  agreement  has  been 
concluded  between  the  FRA  and  the 
State  agency.  This  would  be  completely 
permissible  and  has  been  done  routine^ 
in  the  past  when  the  need  for  clarifica¬ 
tion  or  revision  of  a  funding  request  has 
postponed  execution  of  a  funding  agree¬ 
ment.  An  appropriate  preagreement 
clause  permitting  Federal  sharing  of  all 
allowable  costs  from  the  date  of  the 
commencement  of  participation  is  added 
to  the  standard  funding  agreement. 

Another  commenter  inquired  as  to  the 
allocation  of  funds  available  for  payment 
of  the  Federal  share  of  the  program,  and 
how  this  relates  to  the  provision  allow¬ 
ing  States  to  file  applications  and  enter 
the  program  at  any  time  during  the  year. 
To  date  the  only  means  of  allocating 
funds  among  the  States  has  been  the 
establishment  of  the  maximum  reim¬ 
bursement  levels  in  terms  of  the  number 
of  Inspectors  involved  in  a  State  imx>- 
gram.  There  has  been  no  allocation  in 


terms  of  establishing  a  maximum  dollar 
amount  of  Federal  funds  to  be  made 
available  to  each  State.  Given  the  pres¬ 
ent  level  of  State  participation,  the  pres¬ 
ent  level  of  Federal  fvmding  for  the  pro¬ 
gram  is  more  than  adequate.  FRA  has 
been  able  to  fund  aU  States  at  the  full 
50%  Federal  share  level,  without  the 
need  to  resort  to  an  allocation  formula. 
FRA  anticipates  that  this  condition  will 
continue  at  least  through  fiscal  year 
1976.  At  the  present  time  the  Adminis¬ 
tration  is  developing  a  variety  of  alter¬ 
nate  allocation  formulae  in  connection 
with  its  preparation  of  a  special  rail¬ 
road  safety  report  being  prepared  for 
submission  to  Congress  in  March,  1976, 
pursuant  to  the  Railroad  Safety  Im¬ 
provement  Act  of  1974.  ’These  formulae 
will  be  available  for  use  in  determining 
the  allocation  of  available  Federal  fvmd¬ 
ing  among  the  participating  States  in 
the  event  the  level  of  grant  funding  is 
insufficient  to  meet  the  full  needs  of  the 
States.  If  such  allocation  should  become 
necessary,  appropriate  notice  and 
amendment  of  this  part  will  be  made. 

Section  212.13  Initial  certification 
and  documentation.  Revision  of  this  sec¬ 
tion  reflects  comments  referred  to  vmder 
§  212.11  and  suggestions  of  another  com¬ 
menter  that  the  language  be  revised  to 
reflect  the  fact  that  the  applicant  State 
agency  is  being  requested  to  “certify”  to 
its  intent  and  ability  to  carry  out  the  in¬ 
vestigative  and  surveillance  activities 
prescribed  by  the  Administrator  for  the 
enforcement  of  Federal  safety  regula¬ 
tions. 

Section  212.15  Initial  request  for 
agreement  and  documentation,  and 
§  212.17  Federal  funding  for  State 
Participation.  These  sections  have  also 
been  revised  in  conformance  with  com¬ 
ments  discussed  vmder  section  212.11 
above. 

Section  212.19  FRA  inspection  of 
personnel  files.  One  commenter  felt  that 
the  access  to  State  personnel  files  which 
is  provided  for  in  this  section  should  be 
limited  to  review  of  thoie  portions  of  a 
file  related  to  verification  of  a  State  em¬ 
ployee’s  qualifications.  We  believe  that 
the  present  language  of  this  paragraph 
reflects  an  Intent  to  limit  the  purpose  of 
the  access  to  a  State’s  personnel  files  as 
described  by  this  commenter.  Access  is 
provided  for  the  purpose  of  determining 
“that  the  State  agency  and  its  employees 
meet  the  requiremente  of  this  part.” 

Section  212.23  Level  of  State  Partic¬ 
ipation.  Paragraph  (a)  of  this  section 
stated  that  a  fully  certified  State  agency 
would  assume  fvill  responsibility  for  con¬ 
ducting  routine  inspections.  A  provision 
has  been  added  to  address  the  situation 
such  as  was  explained  in  the  preamble  to 
the  notice  with  respect  to  the  Freight  Car 
Equipment  Stendards.  Because  of  con¬ 
tinuing  duties  to  conduct  inspections 
under  rail  safety  statutes  other  than  the 
Federal  Railroad  Safety  Act,  FRA  will 
continue  to  conduct  routine  freight  car 
inspections  within  fully  certified  States. 
In  the  course  of  these  inspections,  effi¬ 
cient  use  of  manpower  demands  that 
they  be  able  also  to  inspect  for  violation 
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of  the  Freight  Car  Equipment  Stand¬ 
ards. 

One  commenter  requested  the  addi¬ 
tion  of  clarifying  language  in  paragri^h 
(b)  of  this  section  with  respect  to  the 
effect  of  a  State’s  failure  to  provide  the 
prescribed  level  of  inspection  effort.  The 
revision  has  been  made  to  provide  that 
under  such  circtunstances,  a  State  agen¬ 
cy’s  certification  will  not  be  renewed 
until  the  prescribed  level  of  inspection 
effort  is  achieved.  In  the  interim,  the 
State  may  continue  to  participate  under 
an  agreement. 

Another  commenter  inquii'ed  as  to  the 
applicability  of  the  three  year  develop¬ 
ment  period  of  §  212.23(b)  to  those 
States  which  are  already  participating. 
The  three  year  period  runs  from  the  date 
of  a  State’s  initial  certification.  This  will 
not  result  in  a  “retroactive”  application 
of  the  new  rule  in  as  much  as  this  three 
year  development  period  is  presently 
provided  ander  §  212.53(c)  of  the  exist¬ 
ing  rules.  Ihis  new  provision  was  added 
to  the  proposed  rules  to  clarify  the  mean¬ 
ing  and  effect  of  the.  existing  provision. 

Another  commenter  suggested  that 
§  212.23(d)  be  expanded  to  include  lan¬ 
guage  used  in  the  descriptive  material 
of  the  preamble  to  the  notice  of  proposed 
rulemaking.  This  commenter  believed 
that  the  language  of  the  regulation  itself, 
both  in  this  section  and  in  §  212.45, 
“Monitoring  by  the  Administrator”, 
should  contain  the  provision  that 
“ISluch  additional  inspection  activities 
will  be  conducted  in  the  participating 
State  only  after  notification  and  coordi¬ 
nation  with  the  participating  State 
Agency.”  In  response  to  this  comment, 

§  212.23(d)  has  been  revised  to  include 
the  full  scope  of  activities  referred  to  in 
S  212.45;  that  is,  both  monitoring  and 
other  inspection  and  investigation.  Clari¬ 
fying  language  has  been  added  to  §  212.45 
and  referenced  in  §  212.23.  However, 
there  is  a  distinction  between  the  func¬ 
tions  of  monitoring  of  State  performance 
and  conducting  Independent  inspection 
activities.  FRA  Inspection  and  investiga¬ 
tion  will  be  conducted  in  a  fully  certified 
State  only  after  notification  and  coordi¬ 
nation  with  the  State  agency.  On  the 
other  hand,  to  assure  effectiveness,  moni¬ 
toring  may,  on  occasion,  be  conducted  in 
any  participating  State  without  prior 
notification  of  the  State  agency. 

Section  21225  State  Operating  Plan 
and  Review.  Several  commenters  ex¬ 
pressed  views  on  this  section.  Many  com¬ 
menters  were  concerned  with  the  basic 
concept  of  establishing  long-range  sched¬ 
ules  for  the  conduct  of  investigative  and 
surveillance  activities.  They  felt  that  such 
activities  could  not  be  accurately  pro¬ 
jected  either  qualitatively  or  quantita¬ 
tively.  The  FRA  recognlz^  that  specific 
investigative  and  surveillance  activities 
are  subject  to  the  Influence  of  various 
factors  including  such  unpredictable  ones 
as  weather  conditions,  nature  and  fre¬ 
quency  of  rail  accidents,  complaints,  in¬ 
terest  of  local  citizens,  and  the  like.  It  is 
not  the  intent  of  the  FRA  to  hold  a  State 
to  a  hard-and-fast  schedule.  In  fact,  we 
recognize  that  deviations  from  any  plan 
are  inevitable.  However,  these  planning 


provisions  were  included  in  the  program 
regulations  in  order  to  assure  that  there 
will  be  some  level  of  imlform  minimum 
program  planning  and  priority  setting. 

Several  commenters  also  expressed  the 
opinion  that  the  general  nature  of  the 
planning  and  reporting  requirements 
prescribed  in  the  proposed  rule  is  overly 
burdensome  and  redundant.  One  com¬ 
menter  felt  these  provisions  conflicted 
with  the  Congressional  intent  to  reduce 
reporting  requirements  which  Ls  evi¬ 
denced  by  its  creation  of  the  Commission 
on  Federal  Paperwork,  and  that  Com¬ 
mission’s  statement  that  “it  is  the  policy 
of  the  Federal  Government  to  minimize 
the  informatim  reporting  burden  .  . 

They  feel  that  much  of  the  information 
contained  in  the  quarterly  reviews  and 
semi-annual  operating  plans  is  repetitive 
of  information  required  to  be  filed  with 
the  FRA  as  part  of  the  annual  report  or 
as  a  result  of  the  daily  inspection  forms 
and  reports  of  each  violation.  The  FRA 
has  reviewed  the  reporting  requirements 
and  agrees  that  the  commenters’  objec¬ 
tions  to  the  number  of  reports  have 
merit.  Therefore,  the  scope  of  this  section 
has  been  reduced,  and  the  caption  re¬ 
vised  to  reflect  the  new  subject  matter. 

The  revised  provision  includes  a  re¬ 
quirement  for  a  monthly  work  schedule 
which  will  reflect  the  activities  planned 
for  each  of  the  State  Inspectors  who  will 
be  conducting  investigative  or  surveil¬ 
lance  activities  under  a  certification  or 
agreement.  This  provision  has  also  been 
revised  to  reflect  more  accurately  the 
Intent  to  require  such  a  schedule  as  a 
planning  vehicle.  Again  we  emphasize 
that  the  FRA  realizes  that  inspection 
activities  cannot  be  projected  with  one 
hundred  percent  accuracy.  We  reeognlze 
that  deviations  from  the  schedule  will 
occur,  and  will  be  reported  in  the  course 
of  informal  communications  between  the 
State  agency  and  FRA. 

Section  212.27  Activities  prescribed  by 
FRA.  One  commenter  suggested  that  this 
provision  be  more  specifically  drawn  so 
that  it  is  clear  that  It  refers  only  to  those 
policies  and  procedures  relat^  to  the 
uniform  application  of  Federal  standards 
which  are  the  subject  of  participation. 
The  FRA  agrees  that  all  policies  and  pro¬ 
cedures  Issued  by  the  Administrator  for 
the  direction  of  the  activities  of  Federal 
inspectors  cannot  be  applied  across  the 
board  to  State  inspectors.  The  FRA  be¬ 
lieves  that  those  policies  and  procedures 
related  to  the  uniformity  of  enforcement 
of  Federal  rail  safety  standards  should 
be  applicable  to  both  Federal  and  State 
inspectors  involved  in  the  enforcement 
effort.  In  all  other  areas,  an  Inspector’s 
direction  must  come  from  the  Stete 
agency  as  provided  in  §  212.29.  ’The  FRA 
recognizes  that  these  Inspectors  are  State 
employees,  and  believes  that  their  con¬ 
duct  within  the  State  should  be  gov¬ 
erned  by  the  State  agency  which  employs 
them  so  long  as  such  conduct  does  not 
adversely  affect  the  enforcement  of  Fed¬ 
eral  regulations. 

Section  212.33  Renewal  of  certification 
and  annual  report.  One  commenter  sug¬ 
gested  that  the  certification  forms  used 
by  the  FRA  for  a  State’s  application 


should  state  that  only  changes  in  Infor¬ 
mation  previously  filed  need  be  submit¬ 
ted  for  ^e  annual  application.  This  pro¬ 
vision  of  the  regulations  clearly  pro¬ 
vides  that  the  annual  certification  may 
be  so  limited — that  is,  the  application 
need  only  reflect  changes.  This  provision 
is  incorporated  in  the  presently  effective 
regulations.  Additional  notification  will 
also  be  provided  on  the  proper  FRA  forms 
which  are  not  a  part  of  this  regulation. 

One  commenter  suggested  a  change  of 
terminology  for  paragraph  (c)  of  this 
section  to  avoid  “an  image  of  belliger¬ 
ency”.  It  is  not  the  intent  of  the  FRA 
to  create  such  an  image  or  to  deal  with 
the  States  in  a  belligerent  manner. 
Therefore,  the  language  of  paragraph  (c » 
has  been  revised  to  refer  to  “any  omis¬ 
sion  or  other  problem  needing  clarifica¬ 
tion  or  revision”  rather  than  a  “defect” 
in  the  State’s  annual  report. 

Section  212.45  Monitoring  by  the  Ad¬ 
ministrator.  Several  comments  were  sub¬ 
mitted  in  relation  to  this  section  and 
§  212.23.  Revisions  have  been  made  as 
was  discussed  xmder  §  212.23  above. 

Section  212.49  Notification  of  Waivers 
and  Exemptions.  One  commenter  sug¬ 
gested  that  this  section  should  be  ex¬ 
panded  to  provide  that  a  participating 
State  should  be  notified  of  the  filing  of  a 
petition  for  exemption  or  waiver  which, 
if  granted,  would  impact  upon  their  par¬ 
ticipation.  This  commenter  felt  that 
State  agencies  should  be  given  the  op¬ 
portunity  to  provide  the  FRA  with  relia¬ 
ble  information  upon  which  to  base  its 
final  determination  on  the  granting  or 
denial  of  a  petition.  Under  present  proce¬ 
dures  a  State  agency,  as  well  as  any 
member  of  the  public,  may  participate 
in  the  proceedings  relative  to  a  petition 
for  waiver.  A  general  public  notice  spec¬ 
ifying  the  natme  of  the  petition  and  the 
tjq)e  of  relief  requested  is  published  in 
the  Federal  Register  for  each  waiver  or 
exemption  petition  filed  with  respect  to 
rules  Issued  under  the  Federal  Railroad 
Safety  Act.  Public  comment  or  input  into 
the  proceedings  Is  requested.  Copies  of 
this  notice  are  distributed  to  the  appro¬ 
priate  FRA  Regional  Director.  In  the  fu¬ 
ture,  the  Regional  Director  will  be  di¬ 
rected  to  forward  copies  of  any  such  no¬ 
tice  to  all  participating  States  within  the 
region  which  might  be  affected  to  assure 
that  the  State  agency  receives  actual 
notice. 

Section  212.73  Level  of  Inspection  Ef¬ 
fort.  ’Two  commenters  suggested  changes 
In  this  section  which  would  add  some 
flexibility  to  the  determination  of  the 
maximmn  inspection  effort  to  take  place 
within  a  State.  One  of  these  commenters 
suggested  the  development  of  an  addi¬ 
tional  provision  which  would  authorize 
the  Administrator  to  increase  the  “Max¬ 
imum  Reimbursement  Level”  where  a 
State  could  demonstrate  conditions 
which  would  necessitate  a  greater  level 
of  inspecticm  effort  than  that  resulting 
from  the  use  of  the  generalized  formula 
for  establishing  the  “Minimum  Inspec¬ 
tion  Effort”.  ’The  FRA  recognizes  that 
the  railroad  environment  Is  character¬ 
ized  by  an  extensive  number  of  operating 
conditions  which  vary  from  State  to 
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State.  Greneralized  formulae  for  allocat¬ 
ing  the  inspection  effort  for  each  State 
may  not  take  into  consideration  indi¬ 
vidual  combinations  of  conditions  which 
exist  in  a  given  State.  Therefore,  we  be¬ 
lieve  the  suggestion  of  this  ccwnmenter 
has  merit  and  have  revised  this  section 
by  the  addition  of  paragraph  (f)  to  pro¬ 
vide  flexibility  where  special  conditions 
may  dictate  a  need  for  a  greater  inspec¬ 
tion  effort.  This  flexibility  would  allow 
the  Administrator  to  approve  an  increase 
in  inspection  effort  up  to  a  maximum  of 
double  the  prescribed  level  of  maximum 
reimbursement. 

Section  212.75  Qualifications  for  Track 
Inspectors.  One  commenter  suggested 
that  the  provisions  of  paragraph  (b)  of 
this  section  relating  to  the  educational 
substitution  be  specifically  limited  to  a 
bachelor’s  degree  in  civil  engineering.  We 
believe  that  such  a  provision  would  be 
too  restrictive  an  educational  trade-off 
and  could  serve  to  unduly  limit  the  num¬ 
ber  of  candidates  who  could  successfully 
carry  out  the  duties  of  a  Track  Inspec¬ 
tor.  We  believe  the  proposed  language 
provides  a  more  appropriate  range  of 
eligibility  while  limiting  the  type  of  edu¬ 
cational  background  to  engineering  or 
technical  specializations  which  would  re¬ 
late  to  the  type  of  expertise  needed  by 
a  Track  Inspector. 

Paragraph  (c)  has  been  revised  by 
the  additional  requirement  that  a  track 
inspector  have  knowledge  of  general 
railroad  safety.  FRA  believes  that  such 
knowledge  is  Important  to  assure  that  an 
inspector  is  equipped  to  ensure  not  only 
his  own  personal  safety  while  on  a  rail¬ 
road  right-of-way,  but  also  the  safety 
of  railroad  employees  and  railroad 
operations. 

Another  commenter  objected  to  the 
provision  of  paragraph  (e)  which  re¬ 
quires  a  Track  Inspector  to  have  the 
ability  to  “direct  the  work  necessary  to 
achieve  standard  conditions”.  This  pro¬ 
vision  was  included  in  the  requirements 
for  both  Federal  and  State  Track  In¬ 
spectors  to  assure  that  each  Inspector 
has  not  only  the  ability  to  detect  devia¬ 
tions  from  the  Track  Safety  Standards, 
but  also  the  knowledge  of  the  proper 
corrective  action  to  be  taken  in  order  to 
bring  the  track  into  compliance.  One  of 
the  functions  of  the  inspector  is  to  rein- 
*  spect  track  which  has  been  cited  for  de¬ 
viation  from  standard  after  corrective 
action  has  been  reported  by  the  carrier. 
The  inspector,  therefore,  has  a  very  basic 
need  to  know  what  maintenance  work  is 
necessary  and  proper  in  order  to  bring 
track  into  compliance  and  alleviate  the 
existence  of  any  safety  hazards.  For 
these  reasons  the  FRA  believes  this 
knowledge  is  Important  and  should  be 
required  of  a  qualified  Track  Inspector. 
However,  the  language  of  this  provision 
has  been  revised  to  focus  up>on  the  spe¬ 
cialized  knowledge  desired,  rather  t>ia.n 
the  Implication  that  actual  supervisory 
or  managem^t  experience  In  directing 
track  work  is  requir^. 

Two  commenters  suggested  that  the 
requirement  related  to  work  experience 
was  Insufficiently  detailed,  and  that  the 


terms  “recent”  and  “progressively  re¬ 
sponsible”  should  be  specifically  defined. 

The  term  “recent”  was  included  in  the 
definition  of  qualifications  to  assure  that 
the  technical  knowledge  derived  from  an 
individual’s  work  experience  would  be 
current  and  related  to  up-to-date  tech¬ 
nology  in  track  construction  and  mainte¬ 
nance  techniques.  Consideration  was 
given  to  specifying  that  such  experience 
must  have  been  developed  within  a  pre¬ 
scribed  number  of  years  previous  to  the 
application  date.  It  was  decided,  how¬ 
ever,  that  such  a  definitive  regulation 
would  be  unduly  restrictive,  and  could 
result  in  the  disqualification  of  otherwise 
well  qualified  individuals.  Likewise  the 
term  “progressively  responsible”  was  in¬ 
tended  to  assure  that  in  the  course  of 
his  work  experience  an  individual  had 
advanced  to  a  level  at  which  he  v/ould 
necessarily  have  a  broad  knowledge  of 
track  construction  and  maintenance 
technology.  Again,  drawing  the  regula¬ 
tion  in  terms  which  would  require  an 
applicant  to  have  achieved  a  specific  job 
classification  would  be  xmdu^  restric¬ 
tive.  In  the  final  analysis,  it  is  the  in¬ 
dividual’s  demonstrated  ability  to  under¬ 
stand  and  apply  the  Track  Safety 
Standards  which  is  the  crucial  factor. 
For  this  reason,  the  FRA  personally  in¬ 
terviews  each  State  candidate;  and,  as 
requested  by  several  of  the  States  which 
joined  the  program  during  fiscal  year 
1975,  FRA  also  conducts  an  in-the-field 
interview  in  which  the  candidate  can 
demonstrate  directly  his  ability  to  apply 
the  Track  Safety  Standards.  For  these 
reasons  FRA  does  not  believe  that  these 
terms  should  be  specifically  defined. 

Section  212.77  Qualifications  for  Track 
Inspector  Trainee.  One  commenter  felt 
that  a  trainee  should  have  at  least  a  high 
school  degree  or  its  equivalent  in  order 
to  qualify  as  a  trainee.  The  qualifica¬ 
tions  for  a  Track  Inspector  and  a  Track 
Inspector  Trainee  do  not  require  an  in¬ 
dividual  to  have  attained  a  minimum 
educational  level.  'The  job  of  a  track  in¬ 
spector  is  one  of  a  technical  nature  re¬ 
quiring  a  specific  knowledge  of  the  over¬ 
all  track  structure.  As  such  we  believe 
an  individual’s  practical  experience  and 
technical  knowledge  are  more  directly 
related  to  the  successful  performance  of 
the  duties  of  a  track  inspector.  For  this 
reason  FRA  does  not  believe  that  a  mini¬ 
mum  educational  level  should  be 
specified. 

Another  commenter  suggested  that 
technical  education  should  be  able  to  be 
substituted  for  a  portion  of  the  track 
construction  and  maintenance  experi¬ 
ence  as  was  done  in  the  case  of  the 
Track  Inspector  qualifications.  A  provi¬ 
sion  to  this  effect  has  been  Included  in 
the  final  rule.  However,  the  trade-off 
ratio  used  Is  not  the  same  as  that  used 
in  section  212.75  for  Track  Inspectors. 
In  that  section  a  bachelor’s  degree 
should  substitute  for  three  years  of  track 
construction  and  maintenance  experi¬ 
ence.  Three  years  of  actiial  tract-related 
experience  would  still  be  required  to 
satisfy  the  six  year  requirement.  The 
FRA  believes  that  this  requirement  of 


some  practical  track-related  experience 
along  with  academic  training  is  essen¬ 
tial.  For  this  reason.  Track  Inspector 
Trainees  will  also  be  required  to  have 
had  some  actual  track-related  experi¬ 
ence,  and  a  bachelor’s  degree  will  satisfy 
only  one  year  of  required  experience. 

Several  commenters  expressed  the 
opinion  that  the  qualifications  for  a 
trainee  should  be  broadened  to  include 
credit  for  an  individual’s  experience  as 
a  State  railroad  inspector.  Many  of 
these  commenters  felt  that,  if  the  FRA 
is  to  undertake  the  creation  of  a  train¬ 
ing  program  in  order  to  facilitate  the 
expansion  of  State  participation,  then 
such  a  provision  would  have  to  be  made 
in  order  for  meaningful  program  expan¬ 
sion  to  result.  They  felt  toat  the  training 
program  ought  to  be  comprehensive 
enough  to  educate  a  “raw”  or  inexperi¬ 
enced  candidate.  The  FRA  believes  that 
experience  in  track  construction  and 
maintenance  work  at  the  carrier  level  is 
the  preferable  means  of  acquiring  the 
basic  knowledge  necessary  to  enter  upon 
the  training  program.  As  a  State  in¬ 
spector  without  prior  railroad  experience, 
an  individual’s  exposure  to  the  basic  con¬ 
cepts  of  track  construction  and  mainte¬ 
nance  techniques  is  more  restricted  than 
that  of  a  carrier  employee.  The  State 
employee  also  does  not  benefit  from  the 
supervision  of  knowledgeable  supervisory 
level  railroad  employees  with  experience 
in  track  construction,  maintenance  and 
inspection  as  does  the  carrier  employee. 
For  these  reasons  we  do  not  believe  that 
there  can  be  a  one-to-one  equation  of 
carrier  experience  and  State  inspection 
experience.  A  new  provision  has  been 
added  to  the  final  rule  which  will  ad¬ 
dress  the  comments  in  terms  of  provid¬ 
ing  for  qualification  for  the  training 
program  based  upon  an  individual’s  ex¬ 
perience  as  a  State  track  inspector;  how¬ 
ever,  three  years  of  experience  will  be 
required  of  tire  State  inspector,  as  op¬ 
posed  to  two  years  of  experience  in  direct 
track  maintentance  and  construction 
activities.  In  addition,  a  candidate  will 
be  expected  to  demonstrate  that  as  a  re¬ 
sult  of  his  experience,  be  it  with  a  rail¬ 
road  carrier  or  a  State  agency,  he  has 
developed  a  minimum  level  of  toowledge 
of  track  inspection,  track  maintoiance 
methods,  track  equipment  and  general 
railroad  safety. 

Section  212.91  Scope.  One  commenter 
expressed  concern  over  the  breadth  of 
this  section  of  Subpart  D.  The  scope  is 
defined  in  terms  of  the  Railroad  Freight 
Car  Safety  Standards.  Two  types  of  in¬ 
spections  are  required  under  these 
Freight  Car  Standards— (1)  the  safety 
inspection  to  be  performed  when  a  rail¬ 
road  freight  car  is  placed  into  a  train, 
and  (2)  the  periodic  Inspection  of  a 
freight  car’s  suspension  and  draft  sys¬ 
tems  which  Is  to  be  performed  at  pre¬ 
scribed  Intervals.  Freight  cars  must  com¬ 
ply  with  the  periodic  Inspection  require¬ 
ments  after  December  31,  1976,  the 
safety  inspection  requirement  is  pres¬ 
ently  in  effect. 

In  light  of  the  different  effective  dates 
for  each  of  the  inspections,  and  the  dif- 
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ferent  degree  of  expertise  necessary  to 
successfully  carry  out  the  investigative 
and  surveUlance  activities  with  respect 
to  each  inspection,  the  FRA  has  decided 
to  treat  each  of  these  inspections  sepa¬ 
rately  for  the  purposes  of  prescribing 
both  the  level  of  effort  and  the  qualifi¬ 
cations  of  inspectors.  The  notice  and  this 
final  rule  deal  only  with  the  safety  in¬ 
spection.  Subpart  D  will  be  amended  by 
the  addition  of  provisions  relating  to  the 
level  of  inspection  effort  and  the  quali¬ 
fications  of  inspectors  necessary  for  the 
investigative  and  surveillance  activities 
concerning  the  periodic  inspection.  The 
individual  inspectors  who  qualify  under 
§§212.95  and  212.97  will  be  authorized 
to  conduct  investigative  and  surveillance 
activities  relative  to  the  safety  inspection 
only.  The  FRA  believes  that  a  greater 
level  of  expertise  and  knowledge  of 
freight  car  design,  construction  and 
maintenance  techniques  will  be  neces¬ 
sary  for  the  periodic  inspection  inspector. 

Section  212.93  Level  of  Inspection  Ef¬ 
fort — Safety  Inspection.  The  only  com¬ 
ment  submitted  under  this  section  paral¬ 
leled  the  comment  discussed  above  under 
section  212.73  concerning  the  addition  of 
a  new  provision  authorizing  the  Admin¬ 
istrator  to  increase  the  maximmn  reim¬ 
bursement  level  where  circumstances 
dictate  the  need  for  greater  inspection 
effort.  This  provision  has  been  added  here 
for  the  same  reasons  as  stated  above. 

Section  212.95  Qualifications  for  Equip¬ 
ment  Inspector — Safety.  Many  of  the 
comments  on  this  section  parallel  those 
submitted  with  respect  to  §  212.75, 
“Qualifications  for  Ti'ack  Inspectors”. 
For  the  same  reasons  as  stated  above 
under  §  212.75  it  was  decided  that  the 
term  “recent”  should  not  be  more  spe¬ 
cifically  defined  in  this  section. 

Several  commenters  inquired  as  to 
whether  the  scope  of  the  railroad  freight 
car  Inspection  experience  required  of 
both  the  Equipment  Inspector-Safety 
and  the  Equipment  Inspector  Trainee- 
Safety  was  broad  enough  to  include  ex¬ 
perience  as  a  State  freight  car  inspector. 
In  order  to  successfully  carry  out  the  in¬ 
vestigative  and  surveillance  activities  re¬ 
quired  to  enforce  the  safety  inspection 
requirements,  an  individual  must  have  a 
comprehensive  knowledge  of  freight  car 
components  and  an  ability  to  compre¬ 
hend  and  apply  the  relevant  provisions 
of  the  Railroad  Freight  Car  Safety 
Standards. 

The  FRA  believes  that  this  compre¬ 
hensive  level  of  knowledge  should  be  de¬ 
veloped  as  a  result  of  experience  as  a 
railroad  employee  engaged  in  the  inspec¬ 
tion  of  freight  car  equipment.  To  more 
clearly  define  the  skills  and  knowledge 
required  of  an  equipment  inspector — 
safety,  this  section  has  been  revised  to 
conform  with  and  parallel  that  related  to 
a  track  inspector.  As  in  the  track  area, 
each  State  inspector  candidate  under 
§  212.95  will  be  interviewed  by  FRA  per¬ 
sonnel,  and  given  an  opportunity  to  dem¬ 
onstrate  his  knowledge  of  the  Freight 
Car  Equipment  Standards  in  an  in-the- 
field  assessment. 

Section  212.97  Qualifications  for 


Equipment  Inspector  Trainee — Safety. 
The  comments  on  this  section  parallel 
those  submitted  with  respect  to  the  Track 
Inspector  Trainee.  Generally,  they  ex¬ 
pressed  the  belief  that  the  training  pro¬ 
gram  should  be  designed  so  as  to  suc¬ 
cessfully  qualify  a  “raw”  or  inexperi¬ 
enced  individual.  The  FRA  believes  that  a 
basic  knowledge  of  the  fundamentals  of 
freight  car  construction  and  components 
is  a  necessary  prerequisite  to  more  spe¬ 
cialized  training  in  the  Interpretation 
and  application  of  the  Freight  Car 
Safety  Standards.  Again,  the  FRA  be¬ 
lieves  that  experience  in  railroad  freight 
car  inspection  at  the  carrier  level  is  the 
preferable  means  of  acquiring  the  basic 
knowledge  necessary  to  enter  upon  the 
training  program.  For  the  same  reasons 
as  expressed  above  under  §  212.77,  we 
do  not  believe  there  can  be  a  one-to-one 
equation  of  cairier  experience  and  State 
inspection  experience.  Therefore,  the  new 
provision  of  paragraph  (a)(2)  requires 
two  years  of  recent  State  freight  car  in¬ 
spection  experience  as  an  alternative  to 
one  year  of  carrier  experience. 

One  commenter  offered  a  general  ob¬ 
servation  with  respect  the  qualifications 
of  track  inspectors  as  contained  in  Part 
212  and  the  FRA’s  general  statement  of 
policy  that  Federal  and  State  inspectors 
should  be  equally  qualified  to  perform 
their  similar  jobs.  This  commenter  felt 
that  since  the  Federal  inspector  would  be 
involved  in  training  and  monitoring 
functions,  above  and  beyond  the  inspec¬ 
tion  function  w'hich  he  shares  with  the 
State  inspector,  his  job  is  not  similar 
to  that  of  a  State  inspector,  and  the 
latter  should,  therefore,  not  be  required 
to  meet  so  high  a  standard.  The  FRA 
does  not  agree  with  this  commenter’s 
conclusion.  The  qualifications  established 
for  Federal  track  inspectors  defined  what 
FRA  believed  to  be  the  minimum  ex¬ 
perience  requii'ed  for  the  development 
of  the  technical  skills  and  knowledge 
needed  to  comprehend  and  apply  the 
Track  Safety  Standards.  To  the  extent 
that  the  State  track  inspector  must  be 
capable  of  providing  an  equal  degree  of 
comprehension  of  the  standards  in  order 
to  assure  their  uniform  application 
throughout  the  country,  the  FRA  believes 
that  State  inspectors  should  be  required 
to  meet  this  minimum  experience  level. 
The  actual  experience  of  Federal  Track 
inspectors  far  exceeds  this  minimum  ex¬ 
perience  level,  and,  in  fact,  averages,  ap¬ 
proximately  eighteen  years  of  track  con¬ 
struction  and  maintenance  experience. 
The  FRA  feels  that  their  degree  of  pro¬ 
ficiency  and  knowledge  of  track  mainte- 
ance  techniques  qualifies  them  for  the 
additional  duties  of  monitoring  and 
training.  We  do  not  believe  that  the  per¬ 
formance  of  these  additional  duties  in 
any  way  justifies  lowering  the  minimum 
qualification  level  which  relates  solely  to 
the  ability  to  perform  adequate  inspec¬ 
tions  of  track  structures. 

Although  the  nature  of  the  training 
program  is  not  a  subject  of  this  rulemak¬ 
ing  proceeding,  several  commenters  sub¬ 
mitted  cwnments  with  respect  to  It.  One 
commenter  felt  that  such  a  program 


would  have  to  be  more  extensive  than  any 
training  courses  now  being  offered  by 
FRA,  and  that  it  should  include  both 
theoretical  and  practical  exercises.  The 
training  courses  conducted  by  the  FRA 
at  the  Department  of  Transportation’s 
Transportation  Safety  Institute,  and 
available  for  attendance  by  State  rail¬ 
road  inspectors,  were  designed  prtoarily 
to  instruct  fully  qualified  Federal  inspec¬ 
tors  in  the  interpretation  and  application 
of  particular  Federal  railroad  safety 
standards.  The  FRA  does  not  believe  that 
these  courses  can  be  utilized  to  develop 
the  knowledge  or  inspection  skills  neces¬ 
sary  to  the  successful  performance  of  the 
duties  of  a  fully  qualified  inspector. 
Therefore,  new  courses  designed  to  teach 
the  fundamentals  of  track  and  equip¬ 
ment  construction  have  been  developed 
specifically  for  the  State  Participation 
training  program.  These  courses  will  be 
preceded  with  a  period  of  in-the-field 
training  in  the  company  of  qualified  in¬ 
spectors,  and  will  be  followed  by  an  addi¬ 
tional  period  of  in-the-field  training  to 
assure  that  each  trainee  develops  the 
practical  skills  and  knowledge  necessary 
to  conduct  successful  inspections  of  rail¬ 
road  facilities  and  equipment.  During 
these  periods  of  on-the-job  training,  each 
trainee  will  be  closely  monitored  by  a 
fully  qualified  instructor. 

In  light  of  the  foregoing  discussion  of 
the  comments  submitted  in  this  proceed¬ 
ing,  Part  212  of  Title  49  of  the  Code  of 
Federal  Regulations  is  revised  and 
amended  as  follows: 

PART  212— STATE  PARTICIPATION 
REGULATIONS 

Subpart  A — Applicability  and  Definitions 

Sec. 

212.1  Purpose  and  scope. 

212.3  Definitions. 

212.5  Waiver. 

Subpart  B — State  Certification,  Agreement  and 
Funding 

211.11  Filing  of  certification,  agreement 
and  funding  application. 

212.13  Initial  certification  and  documen¬ 
tation. 

212.15  Initial  request  for  agreement  and 
documentation. 

212.17  Federal  funding  for  State  Partici¬ 
pation. 

212.19  FRA  inspection  of  personnel  files. 
212.21  Publication  of  certification  and 
agreement. 

212.23  Levels  of  State  participation. 

212.25  State  inspector  work  schedule. 

212.27  Activities  prescribed  by  FRA. 

212.29  State  coordination. 

212.31  Notification  of  personnel  action. 
212.33  Renewal  of  certification  and  annual 
report. 

212.35  Renewal  of  agreement  and  annual 
report. 

212.37  Penalties  for  violations. 

212.39  Reporting  of  alleged  violations. 
212.41  Effect  of  non-compliance  by  the 
State  agency. 

212.43  Individuality  of  certification  or 
agreement. 

212.45  Monitoring  by  the  Administrator. 
212.47  Effect  of  new  rules  and  amendmenta 
on  certification  at  agreement. 
212.49  Notification  at  waivers  and  eaemp* 
tlons. 

212.51  Notification  of  termination. 
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Subpart  C — Track  Safety  Standards 
212.71  Scope. 

212.73  Level  at  Inspection  effort. 

212.75  Qualification  for  Track  Inspector. 
212.77  Qualifications  for  Track  Inspector 
Trainee. 

Subpart  D — Railroad  Freight  Car  Safety 
Standards 

212.91  Scope. 

212.93  Level  of  Inspection  effort — safety 
Inspection. 

212.95  Qualification  tar  Equipment  In¬ 
spector — Safety . 

212.97  Qualifications  for  Equipment  In¬ 
spector  Trainee — Safety. 

Authoritt:  Secs.  202,  206,  Federal  Rail¬ 
road  Safety  Act:  84  Stat.  971,  46  U.S.C.  421 
et  seq.;  49  CFR  1.49(n). 

Subpart  A — Applicability  and  Definitions 
§  212.1  Purpose  and  scope. 

(a)  This  part  prescribes  the  pro¬ 
cedures  and  requirements  by  which  a 
State  agency  must  submit  initial  and 
annual  certifications  or  enter  into  agree¬ 
ments  to  conduct  the  investigative  and 
surveillance  activities  prescribed  by  the 
Administrator  as  necessary  for  the  en¬ 
forcement  by  him  of  each  rule,  regula¬ 
tion,  order,  and  standard  promulgated 
by  him  under  the  Federal  Railroad 
Safety  Act  of  1970. 

§  212.3  Definitions. 

As  used  in  this  part  and  in  certifica¬ 
tion,  agreement,  and  payment  instru¬ 
ments  entered  into  pursuant  to  this  part: 

(a)  “Act”  means  the  Federal  Railroad 
Safety  Act  of  1970  (84  Stat.  971,  45  USC 
421  et  seq.) . 

(b)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator,  or  the 
Deputy  Administrator,  or  any  ofiBcial  of 
the  Federal  Railroad  Administration 
(FRA)  to  whom  the  Administrator  has 
delegated  authority  to  enforce  the  Act. 

(c)  “State  agency”  means  a  State 
agency  participating  in  investigative  and 
surveillance  activities  through  certifica¬ 
tion  or  agreement. 

(d)  “F^cal  year”  means  the  Federal 
government  fiscal  year  from  October  1  to 
September  30,  commencing  October  1, 
1970. 

(e)  “Man-year  of  inspection  effort” 
means  that  level  of  inspection  effort 
equal  to  225,  eight-hour  man-days  of 
activities  related  to  investigative  and 
surveillance  duties  with  respect  to  Fed¬ 
eral  regulations  subject  to  a  certifica¬ 
tion  or  agreement. 

§  212.5  Waiver. 

The  Administrator  may,  upon  good 
cause  shown,  waive,  in  whole  or  in  part, 
compliance  with  any  rule,  regulation, 
order  or '  standard  established  in  this 
part. 

Subpart  B — State  Certification, 
Agreement  and  Funding 

§  212.11  Filing  of  certification,  agree¬ 
ment  and  funding  apfdication. 

(a)  Each  State  agency  desiring  to  con¬ 
duct  Investigative  or  surveillance  activi¬ 
ties  under  the  Act  through  certification 
must  submit  to  the  Office  of  Federal  As¬ 
sistance,  Federal  Railroad  Administra¬ 


tion,  400  Seventh  Street,  S.W.,  Washing¬ 
ton,  D.C.  20590,  a  written  certification 
and  documentation  which  contains,  to 
the  extent  available,  the  information 
prescribed  by  §  212.13. 

(b)  In  the  event  a  State  agency  does 
not  elect  to  be,  or  is  not  certified  under 
this  part,  the  Administrator  may  at  his 
discretion,  enter  into  an  agreement  with 
such  agency.  An  agreement  may  author¬ 
ize  a  State  agency  to  conduct  any  part 
of  the  investigative  and  surveillance 
activities  prescribed  by  the  Administra¬ 
tor  with  respect  to  any  rule,  regulation, 
order  or  standard  issued  by  him  under 
the  Act.  A  request  for  an  agreement  must 
be  submitted  to  the  Office  of  Federal  As¬ 
sistance,  Federal  Railroad  Administra¬ 
tion,  400  Seventh  Street,  S.W.,  Washing¬ 
ton,  D.C.  20590,  and  must  contain,  to  the 
extent  available,  the  information  pre¬ 
scribed  by  §  212.13. 

(c)  Each  State  agency  desiring  a  Fed¬ 
eral  payment  for  up  to  50  percent  of  the 
cost  of  activities  performed  with  respect 
to  a  certification  or  an  agreement  en¬ 
tered  into  pursuant  to  this  part  must 
submit  to  the  Office  of  Federal  Assist¬ 
ance,  Federal  Railroad  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590,  a  funding  application  con¬ 
taining  the  information  prescribed  by 
§  212.17. 

(d)  A  State  agency  desiring  to  par¬ 
ticipate  for  a  full  fiscal  year  must  sub¬ 
mit  to  the  Office  of  Federal  Assistance, 
prior  to  August  1  preceding  the  Octo¬ 
ber  1  commencement  of  the  fiscal  year, 
the  certification  and  documentation  re¬ 
ferred  to  in  paragraph  (a)  of  this  sec¬ 
tion,  or  the  request  for  an  agreement 
and  documentation  referred  to  in  para¬ 
graph  (b)  of  this  section  and  the  fund¬ 
ing  application  referred  to  in  paragraph 
(c)  of  this  section.  Applications  for  par¬ 
ticipation  and  Federal  funding  also  may 
be  submitted  at  any  time  during  the 
fiscal  year  and  a  State  agency  may  com¬ 
mence  investigative  and  surveillance  ac¬ 
tivities  for  the  remainder  of  the  fiscal 
year  following  notification  of  appro¬ 
priate  findings  by  the  Administrator  as 
provided  in  §§212.13  and  212.15  of  this 
Part. 

§  212.13  Initial  certification  and  docu¬ 
mentation. 

(a)  In  submitting  an  initial  certifica¬ 
tion,  a  State  agency  must: 

(1)  Certify  that  it  has  the  capability 
to  conduct  the  investigative  and  surveil¬ 
lance  activities  prescribed  by  the  Admin¬ 
istrator  as  necessary  for  the  enforce¬ 
ment  by  him  of  the  rule,  regulation, 
order  or  standard  for  which  the  certifi¬ 
cation  is  submitted;  and 

(2)  Certify  that  it  will  provide  the 
minimum  level  of  inspection  effort,  as 
provided  in  this  part,  to  conduct  investi¬ 
gative  and  surveillance  activities  pre¬ 
scribed  by  the  Administrator  as  neces¬ 
sary  for  the  enforcement  by  him  of  the 
rule,  regulation,  order  or  standard  for 
which  the  certification  is  submitted. 

(b)  The  initial  certification  submis¬ 
sion  must  Include  documentation  con¬ 
taining: 


(1)  An  opinion  of  the  counsel  for  the 
agency  stating  that: 

-(i)  The  agency  has  jurisdiction  over 
safety  practices  applicable  to  railroad 
facilities,  equipment,  rolling  stock,  and 
operations  in  that  State; 

(ii)  The  agency  has  the  authority  to 
conduct  investigative  and  surveillance 
activities  in  connection  with  the  rules, 
regulations,  orders,  and  standards  issued 
by  the  Administrator  under  the  Act; 
and 

(iii)  State  funds  may  be  used  for  this 
purpose. 

(2)  A  statement  that  the  State  agency 
has  been  furnished  a  copy  of  the  Federal 
safety  rule,  regulation,  order,  or  stand¬ 
ard  for  which  the  certification  is 
submitted: 

(3)  The  names  of  the  railroads  oper¬ 
ating  in  the  State  together  with  the 
number  of  miles  of  main  and  branch 
lines  operated  by  each  railroad  in  the 
State; 

(4)  The  name,  title  and  telephone 
number  of  the  person  designated  by  the 
agency  to  coordinate  the  certification 
program ; 

(5)  A  description  of  the  organization, 
programs,  and  functions  of  the  agency 
with  respect  to  railroad  safety; 

(6)  The  name  and  qualifications  of 
each  inspector  of  the  agency  to  be  as¬ 
signed  to  conduct  investigative  and  sur¬ 
veillance  activities  with  respect  to  the 
Federal  safety  rule,  regulation,  order  or 
standard  for  which  the  certification  is 
submitted:  and 

(7)  Compensation  levels  for  railroad 
safety  inspectors  by  tjT>e. 

(c)  Federal  Railroad  Administration 
forms  for  the  submission  of  an  initial 
certification  and  documentation  may  be 
obtained  from  the  Office  of  Federal  As¬ 
sistance,  Federal  Railroad  Administra¬ 
tion,  400  Seventh  Street,  S.W.,  Washing¬ 
ton,  D.C.  20590. 

(d)  The  Administrator  will  review  the 
submitted  materials  within  60  days  of 
receipt  of  the  Initial  certification  and 
documentation  to  determine  whether  the 
State  agency  qualifies  in  accordance  with 
the  provisions  of  the  Act  and  of  this  part. 
The  Administrator  shall  notify  the  State 
agency  of  his  findings. 

§  212.15  Initial  request  for  agreement 
and  documentation. 

(a)  In  submitting  an  initial  request  for 
an  agreement  a  State  agency  must  pro¬ 
vide,  to  the  extent  possible,  the  informa¬ 
tion  required  by  §  212.13. 

(b)  Federal  Railroad  Administration 
forms  for  the  submission  of  an  initial  re¬ 
quest  for  agreement  and  documentation 
may  be  obtained  from  the  Office  of  Fed¬ 
eral  Assistance,  Federal  Railroad  Ad¬ 
ministration,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

(c)  The  Administrator  will  review  the 
submitted  materials  within  60  days  of 
receipt  of  the  initial  request  for  agree¬ 
ment  and  documentation  to  determine 
whether  the  State  agency  may  be 
granted  an  agreement.  The  Administra¬ 
tor  shall  notify  the  State  agency  of  his 
findings. 
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§  212.17  Federal  funding  for  Stale  par¬ 
ticipation. 

(a)  The  Administrator  is  authorized 
to  pay,  out  of  fimds  apprc^iriated  for  the 
purpose,  up  to  50  percent  of  the  cost  of 
the  personnel,  equipment,  and  activities 
reasonably  required,  during  the  ensuing 
fiscal  year,  by  a  State  agency  which  is 
carrying  out  the  investigative  and  sur¬ 
veillance  activities  with  respect  to  a  cer¬ 
tification  or  agreement  entered  into  pur¬ 
suant  to  this  part. 

(b)  Each  State  agency  desiring  Fed¬ 
eral  funds  must  submit  a  funding  appli¬ 
cation  containing: 

(1)  Assurances  satisfactory  to  the  Ad¬ 
ministrator  that: 

(1)  The  State  agency  will  provide  the 
remaining  cost  Of  the  safety  program 
conducted  with  respect  to  the  certifica¬ 
tion  or  agreement  entered  into  pursuant 
to  this  part;  and 

<ii)  The  aggregate  expenditure  of 
funds  of  the  State,  exclusive  of  Federal 
grants,  for  the  safety  program  conducted 
with  respect  to  the  certification  or 
agreement  entered  into  pvirsuant  to  this 
part  will  be  maintained  at  a  level  which 
does  not  fall  below  the  average  level  of 
such  expenditures  for  the  two  fiscal 
years  preceding  October  16,  1970. 

(2)  A  description  of  the  State  safety 
program  conducted  with  respect  to  the 
certification  or  agreement  entered  into 
pursuant  to  this  part,  including  a  de¬ 
scription  of  the  personnel,  equipment  and 
activities  to  be  involved  in  the  State 
program. 

(3)  A  summary  of  estimated  program 
costs  for  the  fiscal  year. 

(c)  Federal  Railroad  Administration 
forms  for  the  submission  of  a  funding 
application  may  be  obtained  from  the 
Office  of  Federal  Assistance,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 

(d)  The  Administrator  shall  make  the 
final  determination  as  to  the  apportion¬ 
ment  of  Federal  funds  to  be  paid  to  each 
State  agency  which  submits  a  funding 
application  pursuant  to  this  section. 

§  212.19  FRA  inspection  of  personnel 
files. 

A  State  agency  applying  for  participa¬ 
tion  under  this  part  must  maintain  and 
make  available  to  the  Administrator,  or 
his  designee,  at  the  State  agency’s  nor¬ 
mal  place  of  business,  the  personnel  file 
of  each  Individual  employed  for  the  pur¬ 
poses  of  State  participation  as  an  inspec¬ 
tor  or  Inspector  trainee  in  order  that  the 
Administrator  may  determine  that  the 
State  agency  and  its  employees  meet  the 
requirements  of  this  part. 

§  212.21  Publication  of  certification  and 
agreement. 

Notice  of  each  certification  and  agree¬ 
ment  will  be  published  in  the  Federal 
Register.  Each  notice  will  state  the  ef¬ 
fective  date  of  the  certification  or  agree¬ 
ment,  and  identify  the  Federal  safety 
rule,  regulation,  order  or  standard  to 
whtoh  the  certification  or  agreement 
lilies. 


§  212.23  Level  of  Slate  participation. 

According  to  the  desire  and  ability  of 
a  State,  a  State  agency  may  participate 
on  three  levels  in  the  Investigative  and 
surveillance  activities  prescribed  by  the 
Administrator  for  the  enforcement  by 
him  of  any  rule,  regulation,  order  or 
standard  issued  under  the  Act. 

(a)  Full  certification  is  achieved  when 
a  State  agency  provides  the  level  of  in- 
.•spection  effort  prescribed  in  this  part  as 
necessary  for  the  enforcement  of  any 
rule,  regulation,  order  or  standard.  When 
a  State  agency  achieves  full  certification, 
it  assumes  full  responsibility  for  con¬ 
ducting  routine  investigative  and  smweil- 
lance  activities,  except  where  the  Federal 
Railroad  Administration  has  collateral 
duties  under  statutory  autliority  other 
than  the  Act. 

<b)  Certification  (development  pe¬ 
riod)  describes  that  level  of  participation 
permitted  for  three  years  after  an  Initial 
certification  is  approved  during  which 
a  State  agency  may  provide  less  than 
the  level  of  inspection  effort  prescribed 
in  this  part  as  necessary  for  the  enforce¬ 
ment  of  any  rule,  regulation,  order  or 
standard.  Federal  inspectors  may  be  as¬ 
signed  to  conduct  routine  investigative 
and  surveillance  activities  within  such 
a  State  to  complement  State  inspection 
efforts.  If,  at  the  end  of  the  three  year 
development  period,  a  State  agency  falls 
to  provide  the  prescribed  level  of  inspec¬ 
tion  effort,  the  certification  shall  not  be 
renewed  until  the  prescribed  level  of  in¬ 
spection  effort  is  achieved.  In  the  interim 
the  State  agency  may  continue  to  par¬ 
ticipate  under  an  agreement. 

(c)  Agreement  is  utilized  when  a  State 
chooses  to  commit  less  than  the  level  of 
inspection  effort  prescribed  in  this  part 
as  necessary  for  Uie  enforcement  of  any 
rule,  regulation,  order  or  standard,  or 
otherwise  restricts  its  participation.  Fed¬ 
eral  inspectors  may  be  assigned  to  con¬ 
duct  routine  investigative  and  surveil¬ 
lance  activities  within  such  a  State  to 
complement  State  inspection  efforts. 

(d)  Under  all  levels  of  participation, 
the  Federal  Railroad  Administration  re¬ 
tains  the  authority  to  monitor  State  In¬ 
vestigative  and  surveillance  activities 
and  to  conduct  such  other  inspection  and 
investigation  as  may'be  necessary  as  pro¬ 
vided  in  the  Act  and  in  §  212.45  of  this 
part. 

§  212.25  Stale  inspector  >\ork  schedule. 

(a)  Each  State  agency  participating 
by  certification  or  agreement  must  pre¬ 
pare  a  monthly  work  schedule  which  re¬ 
flects  the  investigative  and  surveillance 
activities  planned  for  each  State  inspec¬ 
tor  qualified  under  this  part.  Each  sched¬ 
ule  must  specify  in  detail  at  least  the 
following: 

(1)  The  Inspection  activities  planned 
to  be  conducted,  including  the  identifica¬ 
tion  and  location  of  specific  railroad  fa¬ 
cilities  to  be  inspected; 

(2)  The  number  and  nature  of  com¬ 
plaints  relating  to  matters  which  are  the 
subject  of  a  certification  or  agreement 
which  are  to  be  investigated; 


(3)  The  backlog  of  complaints  relat¬ 
ing  to  matters  which  are  the  subject  of  a 
certification  or  agreement  which  have 
not  been  investigated;  and 

(4)  Such  other  information  as  the  Ad¬ 
ministrator  may  require. 

(b)  The  monthly  work  schedule  must 
be  submitted  to  the  appropriate  FRA 
Regional  Director  at  least  seven  (7)  days 
prior  to  the  beginning  of  the  month  to 
which  the  schedule  applies. 

(c)  Federal  Railroad  Administration 
forms  for  the  monthly  work  schedule 
may  be  obtained  from  the  Office  of  Fed¬ 
eral  Assistance.  Federal  Railroad  Ad¬ 
ministration,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

§  212.27  Activities  proscribed  by  FRA. 

All  investigative  and  surveillance  activ¬ 
ities  performed  by  a  State  agency  under 
this  part  are  to  be  conducted  as  pre¬ 
scribed  by  the  Administrator.  In  order 
to  Insure  uniformity  of  enforcement  the 
investigative  and  surveillance  policies 
and  procedures  adopted  by  the  Adminis¬ 
trator  with  respect  to  the  Inspection 
activities  of  Federal  inspectors  shall  ap¬ 
ply  to  the  investigative  and  surveillance 
activities  of  State  Inspectors. 

§212.29  .State  coordinntion. 

Each  State  agency  participating  by 
certification  or  agreement  shall  designate 
a  specific  office  to  function  as  the  official 
liaison  between  the  State  agency  and  the 
FRA  with  respect  to  the  administration 
of  the  investigative  and  surveillance 
activities  conducted  pursuant  to  this 
part. 

(b)  State  inspectors  qualified  under 
tliis  part  to  conduct  investigative  and 
surveillance  activities  pursuant  to  a  cer¬ 
tification  or  agreement  shall  take  direc¬ 
tion  from,  report  to,  and  forward  all 
alleged  violations  to  the  State  office  des¬ 
ignated  in  pargraph  (a)  of  this  section. 

§  212.31  Notification  of  personnel  ac¬ 
tion. 

A  State  agency  participating  under 
this  part  must  promptly  notify  the  Of¬ 
fice  of  Federal  Assistance  of  the  follow¬ 
ing  personnel  actions  involving  inspec¬ 
tors  or  Inspector  trainees  qualified  imder 
this  part:  hiring,  promotion,  demotion, 
or  termination.  Except  as  provided  in  this 
part,  the  State  retains  exclusive  rights 
regarding  the  acceptance  of  any  individ¬ 
ual  as  an  Inspector  or  inspector  trainee. 

§  212.33  Renewal  of  certification  and 
annual  report. 

(a)  Each  State  agency  pm-ticipating 
by  certification  must  submit  in  writing 
to  the  Administrator  an  annual  certifica¬ 
tion  stating  any  changes  in  the  informa¬ 
tion  previously  submitted  in  accordance 
with  tile  provisions  of  this  part.  This 
annual  certification  must  be  submitted 
together  with  the  ftmdlng  iqjpUcatlon,  If 
appropriate,  prior  to  August  1  of  the  fis¬ 
cal  year  preceding  the  fiscal  year  to 
which  the  renewed  oerttfication  is  to 
apply. 

(b)  Each  State  agency  participating 
by  certification  must  submit  In  writing  to 
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the  Administrator  an  annual  report  In 
triplicate,  including: 

(1)  The  name  and  address  of  each 
railroad  subject  to  the  safety  Jurlsdlctlmi 
of  the  State  ag^cy; 

(2)  A  summary  of  the  investigation 
of  the  State  agency  into  the  causes  and 
circumstances  surrounding  each  acci¬ 
dent  or  incident  referred  to  the  State 
agency  by  the  Administrator  during  the 
preceding  twelve  months  for  investiga¬ 
tion;  and 

(3)  The  record  maintenance,  report¬ 
ing,  and  lnsi>ection  practices  conducted 
by  the  State  agency  during  the  preced¬ 
ing  twelve  months  to  aid  the  Adminis¬ 
trator  in  his  enforcement  of  Federal 
safety  rules,  regulations,  orders  or 
standards  prescribed  by  him  imder  the 
Act,  Including  a  detail  of  the  number  of 
inspections  made  of  rail  facilities,  equip¬ 
ment,  rolling  stock,  and  operations  to 
which  the  certification  entered  into  pur¬ 
suant  to  this  part  applies. 

(c)  Annual  reports  must  be  submitted 
not  later  than  November  15  of  the  fis¬ 
cal  year  following  the  fiscal  year  to  which 
the  certification  relates.  Within  30  days 
of  receipt,  the  Administrator  will  ap¬ 
prove  the  report  or  notify  the  appropri¬ 
ate  State  agency  of  any  omission  or 
other  problan  needing  clarification  or 
revision  in  the  annual  report.  Any  such 
omission  or  problem  shall  be  corrected 
by  the  State  agency  within  30  days  of 
receipt  (rf  notice  from  the  Administra¬ 
tor. 

§  212.35  Renewal  of  agreement  and  an¬ 
nual  report. 

(a)  Each  State  agency  participating 
by  agreement  must  submit  in  writing  to 
the  Administrator  a  request  for  renewal 
of  the  agrreement  stating  any  changes  .in 
the  Information  previously  submitted 
pursuant  to  this  part.  This  request  for 
renewal  of  an  agreement  must  be  sub¬ 
mitted  together  with  the  funding  appli¬ 
cation,  if  appropriate,  prior  to  August  1 
of  the  fiscal  year  preceding  the  fiscal 
year  to  which  the  renewed  agreement  is 
to  apply. 

(b)  Each  State  agency  participating 
by  agreement  must  submit  in  writing  to 
the  Administrator  an  annual  rep>ort,  in 
triplicate,  including,  to  the  extent  pos¬ 
sible,  the  information  required  by 
§  212.33(b). 

(c)  Annual  reports  must  be  submitted 
in  accordance  with  the  requirements  of 
S  212.33(c). 

§  212.37  Penalties  for  violations. 

The  Administrator  retains  the  exclu¬ 
sive  authority  (except  as  otherwise  pro¬ 
vided  by  section  207  of  the  Act)  to  assess 
and  compromise  penalties  and  to  request 
injunctive  relief  for  violations  of  Ped- 
er^  safety  rules,  regulations,  orders  and 
standards  to  recommend  appropriate 
action  as  provided  by  sections  209  and 
210  of  the  Act. 

§  212.39  Reporting  of  aUeged  viola¬ 
tions. 

A  State  agency  participating  in  inves¬ 
tigative  and  surveillance  activities  in  ac¬ 


cordance  with  the  provisions  of  this  part 
must  submit  a  wrlttoi  report  of  each 
alleged  violation  to  the  OfOce  of  Chief 
Coims^  Federal  Railroad  Administra¬ 
tion,  400  Seventh  Street,  S.W.,  Washing¬ 
ton,  D.C.  20590,  Attention;  R(X;-40,  and 
a  copy  of  the  report  to  the  appropriate 
FRA  Regional  Director.  The  report  must 
be  submitted  within  15  days  of  determi¬ 
nation  of  the  alleged  violation. 

§  212.41  Effect  of  non-compliance  by 

the  State  agency. 

If  the  Administrator  determines  that 
the  State  agency  is  not  satisfactorily 
complying  with  the  investigative  and  sur¬ 
veillance  activities  prescribed  by  him 
with  respect  to  Federal  safety  rules,  reg¬ 
ulations,  orders  and  standards,  he  may, 
on  reasonable  notice  and  after  oppor¬ 
tunity  for  hearing  in  accordance  with 
the  provisions  of  section  553  of  TiUe  5  of 
the  United  States  Code  (The  Adminis¬ 
trative  Procedure  Act) ,  reject  the  certifi¬ 
cation  or  terminate  the  agreement,  in 
whole  or  in  part,  or  take  such  other  ac¬ 
tion  as  he  deems  appropriate.  When  such 
notice  is  given  by  the  Administrator,  the 
burden  of  proof  shall  be  upon  the  State 
agency  to  show  it  is  satisfactorily  com¬ 
plying  with  the  investigative  and  surveil¬ 
lance  activities  prescribed  by  the  Ad¬ 
ministrator  with  respect  to  such  safety 
rules,  regulations,  orders  and  standards. 
The  findings  shall  be  published  in  the 
Federal  Register,  and  shall  become  effec¬ 
tive  not  sooner  than  15  days  after  the 
date  of  publication  as  provided  in  sec¬ 
tion  206  of  the  Act  (84  Stat.  972,  45  USC 
435). 

§  212.43  Individuality  of  certification  or 
agreement. 

Each  submission  for  certification  or 
request  for  agreement  by  a  State  agency 
is  considered  on  an  individual  basis,  tak¬ 
ing  into  account  the  circumstances  of 
each  case.  The  Administrator  determines 
the  validity  of  each  certification  and 
prescribes  the  terms  and  conditions  of 
each  agreement.  » 

§  212.45  Monitoring  by  die  Administra¬ 
tor. 

The  Administrator  may  conduct  such 
monitoring  of  State  investigative  and 
surveillance  practice  and  such  other  in¬ 
spection  £md  Investigation  as  may  be 
necessary  to  sdd  in  the  effective  enforce¬ 
ment  of  Federal  safety  rules,  regulations, 
orders  and  standards  issu^  under  the 
Act.  Notification  and  coordination  may 
be  provided  to  a  participating  State 
agency  prior  to  the  conduct  of  such  mon¬ 
itoring.  When  the  Administrator  under¬ 
takes  to  conduct  other  Inspection  and 
investigation  within  a  participating 
State,  prior  notification  and  coordination 
win  be  provided. 

§  212.47  Effect  of  new  rules  and  amend¬ 
ments  on  certification  or  agreement. 

(a)  A  State  agency  participating  by 
certificaiion  or  agreement  must  submit 
an  appropriate  certification  or  enter  into 
an  agreement  as  provided  in  this  part 


before  it  may  participate  in  any  investi¬ 
gative  and  surveiUance  activities  involv¬ 
ing  a  new  Federal  safety  rule,  regulation, 
order,  or  standard  Issued  under  the  Act. 

(b)  A  State  agency  participating  by 
certification  or  agreement  must  submit 
an  appropriate  supplement  to  an  exist¬ 
ing  certification  or  agreement  before  it 
may  participate  in  ai^  Investigative  and 
siuveillance  activities  involving  an 
amendment  of  a  Federal  safety,  rule, 
regulation,  order  or  standard  issued 
under  the  Act  which  affects  a  State 
agency’s  qualification  to  perform  in¬ 
vestigative  and  surveillance  activities 
prescribed  by  the  Administrator. 

(c)  The  Administrator  shall  notify  a 
State  agency  participating  by  certifica¬ 
tion  or  agreement  of  the  Issuance  of  each 
amendment  of  a  Federal  safety  rule, 
regulation,  order  or  standard  \mder  the 
Act  which  affects  a  State  agency's  quali¬ 
fication  to  perform  investigative  and  sur¬ 
veillance  activities,  and  shall  prescribe 
the  appropriate  supplement  to  an  exist¬ 
ing  certification  or  agreement  which  is 
required. 

§  212.49  Notification  of  waivers  and  ex¬ 
emptions. 

The  Administrator  shall  notify  a  State 
agency  participating  under  this  part  of 
each  waiver  or  exemption  of  a  Federal 
safety  rule,  regulation,  order  or  standard 
issued  under  the  Act  which  affects  the 
participation  of  that  State  prior  to  the 
effective  date  of  such  waiver  or  exemp¬ 
tion. 

§  212.51  Notification  of  termination. 

A  State  agency  must  submit  in  wrltmg 
to  the  Administrator  its  notice  of  ter¬ 
mination  of  a  certification  or  an  agree¬ 
ment  at  least  30  days  prior  to  the  effec¬ 
tive  date  of  the  termination. 

Subpart  C — ^Track  Safety  Standards 
§  212.71  Scope. 

This  subpart  prescribes  requirements 
for  a  State  agency  to  carry  out  investi¬ 
gative  and  surveillance  activities  by  cer¬ 
tification  or  agreement  with  respect  to 
the  Track  Safety  Standards  (49  CFR 
213). 

§  212.73  Level  of  inspection  effort. 

(a)  To  qualify  for  certification  to 
carry  out  investigative  and  surveillance 
activities  with  respect  to  the  Track 
Safety  Standards,  a  State  agency  must 
provide  the  mlnimiun  level  of  man-years, 
of  effort  prescribed  in  paragraph  (c) . 

(b)  Reimbursement  for  the  Federal 
share  of  up  to  50%  of  the  cost  of  investi¬ 
gative  and  sxuwelllance  activities  with 
respect  to  the  Track  Safety  Standards 
will  be  allowed  up  to  a  maximiun  reim- 
biursement  of  man-years  of  effort  pre¬ 
scribed  in  paragraph  (c)  of  this  section. 
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(c) 


State 

Mlntmiim  MmimiiTn 

inspection  nfanbarae- 

raort  ment  l*v«l 

Alabama . _ 

LM 

2 

Aiisona _ _ _ 

.71 

1 

Arkansas . . 

LU 

2 

Calliomla _ _ 

2.6! 

8 

Colorado . . 

1.32 

2 

Connecticut _ _ 

.30 

1 

Delaware . 

.13 

1 

Florida. . . 

1.49 

2 

CecHgia . . . 

L89 

2 

Idaho . . 

.95 

1 

Illinois . 

4.70 

5 

Indiana . 

2.84 

3 

Iowa.. . 

2.72 

3 

Kansa.s . . . . 

2.69 

3 

Kentucky . 

1.36 

2 

Louisiana . 

1.47 

2 

kfalne . 

.53 

1 

Maryiand . 

.49 

1 

Massachusetts . 

.62 

1 

Michigan . 

2.68 

3 

Minn^ta _ _ 

2.60 

3 

Mississippi . 

Missouri... . . 

1.21 

2.27 

2 

3 

Montana . 

L53 

2 

Nebraska . 

1.79 

2 

Nevada . . . 

..53 

1 

New  Hampshire . 

.29 

1 

New  Jersey . 

.65 

1 

New  Mcxiw . 

.78 

1 

New  York . 

2. 30 

3 

North  Carolina . 

1.82 

2 

North  Dakota . 

1.53 

2 

Ohio . 

3.71 

4 

Oklahoma . . 

1.70 

2 

Oregon . 

1.00 

2 

I’ennsylvania . . 

3.40 

4 

Rhode  Island . 

.06 

1 

South  Carolina . 

1.01 

2 

South  Dakota. . 

1.14 

2 

Tennessee . 

1.11 

2 

Texas . 

4.85 

5 

Utah . 

..58 

1 

Vermont . 

.  26 

1 

Virginia . 

1.62 

2 

Washington . 

1.83 

2 

West  Virginia . 

1..5.5 

2 

Wisconsin . 

1.83 

2 

W'yoming . 

.03 

1 

(d)  A  State  agency  may  not  submit  an 
initial  certification  vmder  this  subpart 
unless  at  least  one  State  agency  em¬ 
ployee  who  will  conduct  investigative  and 
siurveillance  activities  with  respect  to  the 
Track  Safety  Standards  meets  the  quali¬ 
fications  prescribed  for  a  Track  Inspec¬ 
tor  in  §  212.75  of  this  part.  After  sub¬ 
mitting  the  initial  certification,  a  State 
agency  must  comply  within  three  years 
with  paragraph  (c)  of  this  section  with 
respect  to  the  minimxim  level  of  man- 
years  of  effort  involved  in  track  in.spec- 
tion  within  that  State. 

(e)  The  Administrator  may,  at  his  dis¬ 
cretion,  enter  into  an  agreement  with  a 
State  agency  to  provide  all  or  any  part 
of  the  investigative  and  surveillance  ac¬ 
tivities  prescribed  by  him  to  obtain  com¬ 
pliance  with  the  Track  Safety  Stand¬ 
ards,  including  an  agreement  for  the 
training  of  a  State  Track  Inspector 
Trainee. 

(f)  Tlie  Administrator  may  authorize 
an  increase  in  Federal  funding  of  up  to 
double  the  maximum  reimbursement 
level  prescribed  for  a  State  in  paragraph 
(c)  of  this  section  if  the  State  agency 
demonstrates  the  necessity  of  additional 
investigative  and  surveillance  efforts  be¬ 
cause  of  special  circumstances  related  to 
the  enforcement  of  the  Track  Safety 
Standards  within  the  State. 

§  212.75  Qualifications  for  Track  In¬ 
spectors. 

A  Track  Inspector  must  meet  the  fol¬ 
lowing  minimum  qualifications : 


<a)  Six  years  of  recent  experience 
showing  that  he  has  engaged  In  pro¬ 
gressively  responsible  work  in  track  con¬ 
struction  and  maintenance,  or  successful 
completion  of  the  training  program  pre¬ 
scribed  by  the  Administrator; 

(b)  A  bachelor’s  degree  in  engineering 
or  a  related  technical  specialization  may 
be  substituted  for  three  years  of  the  six 
years  of  experience  prescribed  in  para¬ 
graph  (a)  of  this  section; 

(c)  A  comprehensive  knowledge  of 
track  inspection,  track  maintenance 
methods,  track  equipment,  and  general 
railroad  safety: 

(d)  The  ability  to  understand  rail¬ 
road  maintenance  standards  and  to  de¬ 
tect  deviations  therefrom; 

(e)  The  specialized  knowledge  of  prop¬ 
er  corrective  action  to  be  taken  in  order 
to  bring  track  into  compliance  with  tlie 
Federal  Track  Safety  Standards; 

(f )  The  ability  to  examine  records  and 
make  inspections  of  track  to  determine 
adequacy  fm:  the  prescribed  speeds  in 
accordance  with  the  provisions  of  the 
Federal  Track  Safety  Standards; 

(g)  The  ability  to  conduct  investiga¬ 
tions  of  railroad  accidents  referred  to 
the  State  agency  by  the  Federal  Railroad 
Administration;  and 

(h)  Be  a  bona  fide  employee  of  the 
State. 

§  212.77  Qualifications  for  a  Track  In¬ 
spector  Trainee. 

(a)  A  Track  Inspector  Trainee  must 
meet  the  following  qualifications; 

(1)  Two  years  of  recent  experience  in 
track  construction  and  maintenance 
above  the  level  of  laborer;  or 

(2)  Three  years  of  recent  experience 
as  a  State  railroad  inspector  engaged 
primarily  in  the  inspection  of  track; 

(3)  A  bachelor’s  degree  in  engineering 
or  a  railroad  technical  specialization  may 
be  substituted  for  one  year  of  the  ex¬ 
perience  required  under  paragraphs  (a) 
(1)  or  (2)  of  this  section: 

(4)  Demonstrate  a  basic  knowledge  of 
track  Inspection,  track  maintenance 
methods,  track  equipment,  and  general 
railroad  safety; 

(5)  Be  a  bona  fide  employee  of  the 
State;  and 

(6)  Be  enrolled  in  the  training  pro¬ 
gram  prescribed  by  the  Administrator. 

(b)  A  Track  Inspector  Trainee  may 
not  conduct  independent  investigative 
and  surveillance  activities  while  enrolled 
in  the  prescribed  training  program,  ex¬ 
cept  at  the  written  direction  of  an  au¬ 
thorized  Track  Inspector  Instructor. 

Subpart  D — Railroad  Freight  Car  Safety 
Standards 

§  212.91  Scope. 

This  subpart  prescribes  requirements 
for  a  State  agency  to  carry  out  investi¬ 
gative  and  surveillance  activities  by  cer¬ 
tification  or  agreement  with  respect  to 
the  Railroad  Freight  Car  Safety  Stand¬ 
ards  (49  CFR  Part  215) . 

§  212.93  Level  of  inspeclion  effort — 
safety  inspeclion. 

(a)  To  qualify  for  certification  to 
carry  out  investigative  and  surveillance 


activities  with  respect  to  the  Safety  In¬ 
spection  required  undo*  the  Railroad 
Prel^t  Car  Safety  Standards  (49  CFR 
212.23)  a  State  agency  must  provide  the 
minimiini  level  ot  man-years  of  effort 
prescribed  in  paragraph  (c)  of  this 
section. 

(b)  Reimbursement  for  the  Federal 
share  up  to  50%  of  the  cost  of  investiga¬ 
tive  and  surveillance  activities  with  re¬ 
spect  to  the  Safety  Inspection  required 
under  the  Federal  Railroad  Freight  Car 
Safety  Standards  will  be  allowed  up  to 
a  maximum  reimbursement  level  pre¬ 
scribed  in  paragraph  (c)  of  this  section. 

(c) 


Mlnlminn  MAxinium 

Ptate  Inspcetion  retmbarsp- 

effort  ment  level 

AlBbeiES . 138  2 

Arlzoii.-i . . .31  1 

Arkansas . .  .  56  1 

OalKbrnla. . . .  1. 96  2 

Colorado . .67  1 

Connecticut . .  .21  1 

Delaware . . .  .16  1 

Florida . 2.08  3 

OeoTfia .  182  2 

Idaho .  .46  1 

nUnois .  8.88  4 

Indiana . 197  2 

Iowa .  .91  1 

Kansas .  .82  1 

Kentucky .  150  2 

Louisiana . .  1.13  2 

Maine .  .37  1 

Maryland .  .60  1 

Massacliu,setts .  .  45  1 

Michigan .  1.71  2 

Minne.sota . 1.85  2 

JIis.slssipi>i .  .52  1 

Missouri .  1 10  2 

Montana .  .74  1 

Nebraska .  .60  1 

Nevada .  .15  1 

New  Hampshire .  .06  1 

New  Jersey . .  .86  1 

New  Mexico .  .20  1 

New  York .  2.07  3 

North  Carolina .  .  88  1 

North  Dakota .  .  26  1 

Ohio .  6. 19  6 

Oklahoma .  .  45  1 

Oregon .  .73  1 

Pemisylvanla .  3.86  4 

Rhode  Island.. .  .05  1 

South  Carolina .  .49  1 

South  Dakota .  .  17  1 

Tennessee .  .91  1 

Texas .  3.27  4 

Utah .  .65  1 

Vermont .  .11  1 

Virginia .  1.85  -  2 

Washington .  1.21  2 

West  Virginia .  1.56  2 

Wisconsin .  1.2!)  2 

Wyoming . .  .44  1 


(d)  A  State  agency  may  not  submit  an 
initial  certification  under  this  subpart 
unless  at  least  one  State  agency  em¬ 
ployee  who  will  conduct  the  investiga¬ 
tive  and  surveillance  activities  with  re¬ 
spect  to  the  Safety  Inspection  required 
under  the  Railroad  Freight  Car  Safety 
Standards  meets  the  qualifications  pre¬ 
scribed  for  an  Equipment  Inspector — 
Safety  in  §  212.95  of  this  part.  After  sub¬ 
mitting  the  Initial  certification,  a  State 
agency  must  comply  within  three  years 
with  paragraph  (c)  of  this  section  with 
respect  to  the  minimum  level  of  man- 
years  of  'effort  involved  in  freight  car 
safety  inspection  within  that  State. 

(e)  The  Administrator  may,  at  his 
discretion,  enter  into  an  agreement  with 
a  State  agency  to  provide  all  or  any  part 
of  the  investigative  and  surveillance  ac¬ 
tivities  prescribed  by  him  to  obtain 
compliance  with  the  Safety  Inspection 
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required  iinder  the  Railroad  Freierht  Car 
Safety  Standards,  Including  an  agree¬ 
ment  for  the  training  of  a  State  Equip¬ 
ment  Inspector  Trainee — Safety. 

(f)  The  Administrator  may  authorize 
an  Increase  in  Federal  funding  of  up  to 
double  the  maximum  reimbiirsement 
level  prescribed  for  a  State  in  paragraph 

(c)  of  this  section  if  the  State  agency 
demonstrates  the  necessity  of  additional 
Investigative  and  surveillance  efforts  be¬ 
cause  of  special  circumstances  related  to 
the  enforcement  of  the  safety  Inspection 
requirement  of  the  Railroad  Freight  Car 
Safety  Standards  within  the  State. 

§  212.95  Qualifications  for  Equipment 
Inspector^— Safety. 

An  Equiinnent  Inspector  —  Safety 
must  meet  the  following  minimum 
qualifications; 

(a)  Two  years  of  recent  experience  in 
railroad  freight  car  inspection,  or  suc¬ 
cessful  completion  of  the  training  pro¬ 
gram  prescribed  by  the  Administrator; 

(b)  A  ctxnprehenslve  knowledge  of 
freight  car  Inspection,  freight  mainte¬ 
nance  methods,  freight  car  equipment, 
and  gener^  railroad  safety; 

(c)  The  ability  to  understand  railroad 
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maintenance  standards  and  to  detect 
deviations  therefrom; 

(d)  The  specialized  knowledge  of 
proper  corrective  action  to  be  taken  in 
order  to  bring  freight  cars  into  cc«npll- 
ance  with  the  Federal  Railroad  Freight 
Car  Safety  Standards; 

(e)  The  ability  to  examine  records, 
and  make  inspections  of  freight  cars  to 
determine  compliance  with  Federal  Rail¬ 
road  Freight  Car  Safety  Standards ; 

(f)  The  ability  to  conduct  investiga¬ 
tions  of  railroad  accidents  referred  to  the 
State  agency  by  the  Federal  Railroad 
Administrator;  and 

(g)  Be  a  bona  fide  employee  of  the 
State. 

§  212.97  Qualifications  for  Equipment 
Inspector  Trainee  Safety. 

(a)  An  Equipment  Inspector  Trainee — 
Safety  must  meet  the  following  qualifica¬ 
tions: 

(1)  One  year  of  recent  experience  in 
railroad  freight  car  Inspection;  or 

(2)  Two  years  of  recent  experience  as 
a  State  railroad  Inspector  engaged 
primarily  in  the  Inspeetion  of  freight 
cars; 

(3)  Demonstrate  a  basic  knowledge  of 
freight  car  inspection,  freight  car  main¬ 


tenance  methods,  freight  car  equipment, 
and  general  railroad  safety; 

(4)  Be  a  bona  fide  employee  of  the 
State;  and 

(5)  Be  enrolled  in  the  training  pro¬ 
gram  prescribed  by  the  Administrator. 

(b)  An  Equipment  Inspector  Trainee — 
Safety  may  not  conduct  independent  in¬ 
vestigative  and  surveillance  activities 
while  enrolled  in  the  prescribed  training 
program,  except  at  the  written  direction 
of  an  authorized  Equipment  Inspector 
instructor. 

The  provisions  of  this  Part  212  are 
issued  under  the  authority  of  sections 
202  and  206  of  the  Federal  Railroad  Safe¬ 
ty  Act  of  1970  (84  Stat.  971,  45  USC  421 
et  seq.)  and  §  1.49(n)  of  the  regulations 
of  the  Office  of  the  Secretary  of  Trans¬ 
portation  (49  CFR  1.49(n) ) . 

Issued  in  Washington,  D.C.  on  Novem¬ 
ber  20, 1975. 

Effective  date.  This  part  becomes  effec¬ 
tive  on  November  20, 1975. 

Asaph  H.  Haii., 
Administrator. 

[FR  Doc.75-31891  Filed  ll-26-76;8:46  am] 
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